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#36.24 1/22/7
Memorandum 71-92
Subject: Study 36.24 - Condempation (Taking for More Neceseary and Joint Use)

In accordance with the Commission's decisions at the October 1971 meeting,
the staff presente herewith a redrafted version of provisions relating to con-
demnation of property eappropriated to puSlic use, The basic thrust of this
draft is that any property appropriated to public use my be taken for joint
use 50 long as the proposed use is compatible with the existing use or can be
made compatible without significant alteretion of the existing use. On the
other hand, property may not be taken ror the exclusive use of a condemnor
unless (1) use by the condemnor is more necessary than the existing use and
(2) the existing use is not compatible with the more necessary use, nor could
it be made compatible absent significant alteration of the wmore necessary use.
This scheme is codified in Exhibit I.

In connection with the redrafting of the more nescessary use provisioms,
the ataff notes an anowaly created by an emactment of the 1971 legislature.
Code of Civil Procedure Section 1241.7 states that public park and recreation
areas, historic sites, state wildlife and vaterfovl management areas, and state
ecological preserves are rebuttably presumed to be the best and most necesnrﬁr
uses for property so appropriated. Section 1241.7 also provides, however, that,
in case of a state highway taking of such property, the bebuttable presumption
applies only in a declaratory judgment proceeding properly brought prior to
commencement of the condemnation proceeding. This presumption and the state
highvay exception are codified in Buinent Iomain Code Section 467 and Streets
and Highways Code Section 103.5 (Exhibit I).
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The 1971 Legislature added another exception to thess provisions: Where
this park, end the like, property is sought for public utility route or structure
purposes; the presumption applies only in a declaratory Judgment procesding.
This provision, evidently intended to protect privately-owned public utilities,
is ancmalous in that property appropriated to public use by a public entity is
alvays for a more necessary use than use by & private person. See Section 464,
The presumption for parks adds nothing to the protection already afforded parks
againet nonpublic entities.

Consequently, the staff recommends that, when Code of Civil Procedure
Section 1241.7 ia repealed, nothing be done with the provision relating to
public utilities. A public utility can, in any case, alvays condemn park land
if its project 1s compatible with the park purposes.

Respectfully submitted,

Iatbaniel Stelling
Zegal Connsel




Memorandum 71-92
EXHIBIT X

CHAPTER 8. mmmorrmmmmmmmmcg

. Comment. Property appropriated to public use (defined in Section 113)
may be taken by eminent domain only for (1) a compatible use under Article 1
{commencing with Section 450) of this chapter or (2) a more necessary public
use under Article 2 {commencing with Section L60) of this chepter. The
grounds of compatible and more necessary public use are independent grounds
of condemmation authority, and & plaintiff may proceed against property
appropriated to pudlic use under either one or both of these grounds, even
though the two grounds are inconsistent grants of condemmation authority. See,
2.%., Section 2040 (eontent of complaint}., Unless the plaintiff qualifies to
take the property under the test of compatibility or under the test of more
necessary public use, the plaintiff may not take by eminent domain property
appropriated to public use,

Bven if the plaintiff would othervise qualify to take property appropri-
ated to public use on the ground of compatibility or on the ground of more
necesgary public use, certain property appropriated to public use may be exempt
from condemnation by certain plaintiffs for certain purposes. E.g., Govt.

Code § 26301 (county mey not take privately owned golf course for use as golf
courae); Govt. Code § 37353 (city may not take privately owned golf course for
use as golf course); Bealth & Saf. Code §§ 8134, 8560, 8560.5 (cemetery land
may not be taken for rights of way); Pub. Res. Code § 7994 (certain 1and in
the public domain mey not be taken at all); Pub. Util. Code § 21632 (Department
of Aercnautics may not take an existing airport owned by local entity).
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EMIRENT DOMAIN CODE § 450

Tentatively approved Septembey 1971
Revised October 1971
Staff revision December 1971

Article 1. Condemmation for Compatible Use

Emgimw@me use mey be taken for compatible
2L} & use

450. Except at otherwise provided by statute, any person authoriged

to acquire property for a particular use by eminent domain may exercise
the power of eminent domein to acquire for that use property eppropriated
to public use if the proposed use will not unreasonably interfere with
or impair the continuence of the public use as it then exists or may
reasdnably be expected to exist in the future. Where property is sought
1o be taken under this section, the complaint, and the resolution of

necessity if one is required, shall refer specifically to this pection.

Comment, Section 450 makes clear that the authority to condemn roperty

ineludes ths general authoTtity ta cosdema for sompatible Joint use property

already devoted to a public use. See Section 113 ("property appropriated to
public use” defined). Section 450 ddes not contemplate displacement of the
existing use Ly the second use; rather it authorizes comzon enjoyment of the
property wvhere the second use does not unreasooably interfere with the existing
use.

The authority granted by Section 450 1s independent of the authority cone
tained in Article 2 ("more vecessary public use") and is not limited in any
way by the rules set forth therein. Likewiese, condemnation of property appro-

priated to a public use may be accomplished under Article 2 independent of
-
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EMINENT DOMAIN CODE § 450
Tentatively approved September 1971

Revised Octiober 1971
Staff revision December 1971

any authority stated in Article 1. It should be noted, however, that, vhere
property is taken under more necessary use authority, the defendant may be
entitled to continue Joint use of the property. See Section U62.

The requirement thet the proposed use be compatible with the existing
wee contirues prior law that permitted condemnation for consistent uses. See
former Code Civ. Proc. § 1240(3), (4), (6). The term "consistent" vas necese
sarily imprecise because of the variety of circumstances it embraced. See,
£:8.; City of San Diego v. Cuyemsca Water Co., 209 Cal. 152, 2687 P. 496 (1930),
cert. denied 202 U.S. 863 (1930)(abundant water for use of both parties)

(alternate holding); Reclamation Dist. No. 551 v. Superior Court, 151 Cal.

263, 90 P. 545 (1907 )(railroad right of way sought on top of reclamation ais-
trict levee); City of Pasadema v. Stimson, 91 Cal. 238, 255, 27 P. 604, —

(1891 )(sewer 1line in highway right of way); City of Los Angeles v, 1os Angeles

Pac, Co., 31 Cal. App. 100, 159 P. 992 (railway company's electric transmission =~

lines and subway on property taken for city park).

Bection 450 contimzes the basic principle of consistency by requiring
that the proposed use not unreasonably interfere with or impair the contimi-
ance of the existing use or such future use es may reasonably be anticipated
for the purpose for which the property is already appropriated. See San
Bernardino County Flood Control Dist. v. Superior Court, 269 Cal. App.2d 514,

75 Cal. Rptr. 24 (1969); Reclamation Diet. No. 551 v. Superior Court, supra.

See generally 1 P. Nichols, Bminent Domain § 2.2[8], at 235-238 {32 ed. 1964),
-3



EMINERT DOMAIN CODE § 450
Tentatively approved September 1971

Revised Qctober 1971
Staff revision December 1971

Section 450 does not grant authority to displace or interfere substantially
with a prior use; the power to displace an existing use is dealt with in
Article 2 (commencing with Section 460).

Section 450 authorizes any condemnor able to satisfy the reqﬁire.ment
that 1ts proposed use will be compatible with the existing one to condemn the
property of eny person. Under former law, this point wes not clear. See

San Bernardino County Flood Control Dist. v. Superior Court, 269 Cal. App.2d

51k, 523-524, n.10, 75 Cal. Rptr. 2h, (1969). Subdivieion (3) of former
Code of Civil Procedure Section 1240 referred only to property "appropriated
to a public use or purpose, by any person, firm or private corporation,”®
thereby implying that property eppropriated to a publie use by a public entity
could not be subjected to imposition of a consistent use. Subdivision (4) of
former Section 1240 also dealt with joint use but the subdivision was limited
to property appropriated to public use by an irrigation district. However,
subdivision (6) of former Section 1240 authorized the imposition of “rights

of way" on property appropristed to public use with -no limitation as to the
person who had appropriated the property to public use. In view of the very
limited nature of the authority granted and the desirability of encouraging
common use, Section 450 edopts the latter approsch and is applicable to all

condemnors and ail condemnees.



EMINENT DOMAIN CODE § 450
Tentatively approved September 1971

Revised Qctober 1971
Staff revision December 1971

It should be noted that Section 450 has no effect on the respective
rights of the owner of the underlying fee and any easement holders to compen-
eation for the.additional burdens imposed by a condemnor exercising the
authority granted by this section. Such a situation may call for intervention
by the owners or a separste inverse action. Cf. Section 2023 {owner ag party
to condemmation proceeding) and Pecple v, Scbolty Co., 123 Cal. App.23 925,

268 P.23 117 (1954)(possibility of subsequent action).

Section 450 requires the Plaintiff to refer specifically to this section
in 1%e complaint where it seeks to exercise the authority granted here. If
the plaintiff is a public entity, it must refer to this section in its reso-
Iution of neéessity also.

In certain situations, a plaintiff may be uncertain of its suthority to
condemn under Article 2 and may, therefore, proceed under both that articie
and Section 450. Such inconsistent g&llegations are proper. See Section 2040

and Comment thereto.



EMIFENT DOMAIN COIE § 451
Staff draft December 1971

§ 451. Objections to taking for compatible use; burden of procf

451. The defendant may object to a taking under Section 450 in
the manner provided in Chapter 7 (commencing with Section 2100) ef
Division 8. At the hearing of the objection, the defendant has the
burden of proof that his pfoperty is appropriated to public use. If
1t is established that the property is appropriated to public use,
the plaintiff has the burden of proof that its proposed use satisfies

the requirements of this article.

Comment. Section 451 makes clear that a defendant desiring to contest
the taking on the ground that the proposed use will be incompatible with the
public use to which the property 1s appropriated must raise this defense by
objection to the right to take. See Section 2100 et geqg. If the taking is
contested, the court muet first determine whether the property is in fact
already appropriated to a public use, and the defendant bears the burden of

proof on this issue. Cf. City of los Angeles v. los Angeles Pac. Co., 31 Cal.

App. 100, 159 P. 992 (1916). Where this fact is established, the plaintiff

miet then show that the taking is authorized under this article.
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EMINENT DGLAIN CODE § 452

Staff draft December 1971

§ 4s2. Fixing terms and conditions of Joint use

452, Except as otherwise provided by statute:

(a) When property is taken under Section U450, the court shall
fix the terms and conditions upon which the property is taken and the
manner and extent of its use by each of the parties.

(b) If the court determines that the use in the manner proposed
by the plaintiff would not satisfy the requirements of Section 450,
the court shall further determine whether the requirements of Section
L50 could be satisfied by fixing terms and conditions upon which the
property may be taken. If the court determines that the reguirements
of Section 450 could be so satisfied, the court shall permit the plain-
t1ff to take the property upon such terms and conditions and shﬁll pre-

’ seribe the manner and extent of its use by eack of the parties.

(¢) where property is taken ﬁnder this article, the court may order
8oy necessary removal or relocation of structures or improvements if such
removal or relocation would not require any significant alteration of

the use to vhich the property is appropriated.

Comment. Subdivielon (a) of Section 452 requires that, in granting the
plaintiff the right to use property appropriated to public use, the court
regulate the menner in which the proposed and prior uses will be enjoyed.
This continues the substance of portions of former Code of Civil Procedure

Sections 1240(3), 1247(1), 1247a.



EMINENT DAIN CODE § 452

5taff draft December 1971

Subdivision (b) requires that, before a court refuses to allow a taking
for joint use because the taking does not satiefy the requirements of Section
450, the court muet determine whether terms and conditions could be imposed
on the proposed taking so that it would satisfy the requirements of Section
450, If the court refuses to approve the joint use as proposed because of
a particular feature of the joint use, the court must specify in what respect
the joint use as proposed fails to satisfy the requirements of Section 450 and,
vhere pqssible, specify the modifications in the use as proposed that are
necegsary in order to satisfy‘the requirements of Section 450. Under prior
law, decisions could be found which implied that the court could not review
in the proposed Joint use and indicate what changes would be required in the
proposed Joint use so that the taking would be permitted. E.g., San

Bernardino County Flood Control Dist. v, Superior Court, 269 Cal. App.2d Sik,

75 Cal. Rptr. 24 (1969).

Subdivision (c) mekes clear that the court may reguire any necessary
removal or relocation of structures or improvemenfs if such removal or relo-
cation would not require any significant alteratlon of the existing use. A
similar provision was found in former Code of Civil Procedure Sections 1240({3)

and 1247a. See Marin County v. Superior Court, 53 Cal.2d 633, 349 P.2d 526,

2 Cal. Rptr. 758 {1960). Subdivision {c) does not deal with which party
bears the cost of relocation. Although the plaintiff will normally bear the

cost of such relocation, in some cases statutory provisions deal with which

-8



EMINENT DOMAIN CODE § 452

S5taff draft December 1971

of the parties is to bear the cost of relocation. For a Iisting and discus-
sion of statutes dealing with cost for relocation of facilities of franchise
holders, see 5 Cal. L. Revision Comm'n Reports 186-190 {1963); 10 Cal. L. Revi-
sion Comm'n Reports 353-358 (1971).

The introductory clause of Section 452 recognizes that exceptions to the
provisions of the section may be found in other statutes. The most slgnifi-
cant of these exceptions are the statutes dealing with relccation of facilities
of franchise holders, discuesed above. Also, for example, the Public Utilities
Conmission has exclusive jurisdiction to determine and regulate crossings
lnvolving railroads (Pub. Util. Code §§ 1201 and 1202) and issues involving
street and highway crossings may be nonjusticiable ( Cf. Eminent Domein Code

§ 313; 5ts. & Hwys. Code § 100.2).



EMINENT DGMAIR CODE § 460
Tentatively approved July 1970

Renumbered October 1971
Staff revision December 1971

Article 2. Condemnation for More Necessary Public Use

jr 460. Property appropriated to public use may be taken for more necessary
public use '

460. Except as otherwise provided by statute, any person

authorized to acguire property for a particular use by eminent domein
may exercise the power of eminent domain to acquire for that use proper-
ty appropriated to public use if the use for which the property is sought
to be taken is a more necessary public use than the use to which the
property is appropriated. Where property is sought to be taken under
this section, the complaint, and the resolution of necessity if one is

required, shall refer specifically to this section.

Comment. Section 460 permits a plaintiff to exercise the power of
eminent domain to displace an existing public use. For the definition of
"property appropriated to public use," see Section 113. The plaintiff may
do so only if the proposed use 1s "more necessary" than the existing use. It
should be noted, however, that the defendant may be permitted to contime
Joint use of the property under authority granted in Section 462.

The authority to take property appropriated to a public use for a more
necessary use contimues the prior law. See former Code of Civil Procedure Sec-
tions 1240(3) and 1241(3) and numerous repetitions of the rule in other pro-
visions. The authority to take property for a "more necessary" public use
makes unnecessary the authority formerly granted to a number of condemnors
to take property "whether the property 1s already devoted to the same use or

«10=



EMINENT DOMAIN CODE § 460
Tentatively approved July 1970

Renmumbered October 1971
Staff revision December 1971

otherwise." See, e.g., Harb. & Nav. Code § 6296; Pub. Res. Code § 5542; Pub.
Util. Code § 1640OL; Sts. & Hwys. Code § 27166; Water Code § 71693. The mean-
ing of "more necessary public use" is given greater specificity in the suc-
ceeding sections in this article as well as numerous provisions in other
codes. See, e.g., Sts. & Hwys. Code § 30402 (use by Toll Bridge Authority a
more necessary use than any other use except railroad uses); Ste. & Hwys.
Code § 31001 (use by Folsom Iake Bridge Authority a more necessary use than
any other use); Sts. & Hwys. Code § 31201 (use by El Dorado County Toll Tunnel
Authority a more necessary use than any other use).

Prior law apparently required a plaintiff seeking to condemn property
already appropriated to a public use to allege facts showing that its pro-
posed use wag & more necessary public use than that to which the property was

already appropriated. See Woodland School Dist. v. Woodland Cemetery Ass'n,

174 cal. App.2d 243, 344 P.2d4 326 (1959). Section 460 eliminates this plead-
ing requirement, but Section 461 continues the rule that the condemnor has the

burden of proving that the proposed use is a more necessary public use.

-1ll«



EMINENT DOMAIN CODE § 461
Tentatively approved Septeumber 1370

Remmbered October 1971
Staff revision December 1671

§ 461. Procedure for raising and resolving more necessary use issue

k61. The defendant way object to a taking under Section 460 in
the manner provided in Chapter 7 (commencing with Section 2100) of
Division 8. At the hearing of the objection, the defendant has the
burden of proof that his property is appropriated to public use.
If it is established that the property is appropriated to public use,
the plaintiff has the burden of proof that its use satisfies the

requirements of Section 460.

Comment. Sectlon 461 makes clear that a defendant desiring to contest
the taking on the ground that the proposed use is not more necessary than the
pubiic use to which the property is appropriated must raise this defense
by objection to the right to take. See Sectiom 2100 et seq. If the taking is
contested, the court must first determine whether the property is in fact
already appropriated to public use, the defendant bearing the burden of proof

on this issue. Cf. City of los Angeles v. Ios Angeles Pac. Coc., 31 Cal. App.

100, 159 P. 992 (1916). Where this fact is proved or otherwise established,
the plaintiff must then show that its use is & more necessary public use than

the exlsting use.

<



EMINENT DGMAIN CODE § k62

Staff draft December 1971

§ 462. Right of prior user to joint use of property

462. {a) Where property 1s sought to be taken under Section 460,
the defendant is entitled to continue the public use to which the
property is appropriated if the continuance of such use will not un-
reasonably interfere with or impair, or require a significant altera-
tion of, the more necessary public use as it is then planned or exists
or my reasonably be expected to exist in the future.

{b) Upon motion of the defendant, made within the time permitted
to object to a taking under Section 2100, the court shall determine
whether the defendant is entitled under subdivision {a) to continue
the use to which the property is appropriated; and, if the court deter-
mines that the defendant is so entitled, the court shall fix the terms
and conditions upon which the defendant may continue the public use to
which the property 1s appropriated, the terme and conditlons upon which
the property taken by the plaintiff is acquired, and the manner and extent

of the use of the property by each of the parties.

Comment. Section 462 provides a right new to Californizs law that, where
property appropriated to public use is taken for & more necessary public use,
the prior user may continue his use Jointly with the more necessary use if the
contimuance will not unreasonably interfere with or impair, or require a sig-

nificant alteration of, the more necessary use.

-13-



EMINENT DOMAIN CODE § 462

Staff Draft December 1971

Subdivision (a). The test for whether the defendant may contimue to

Jointly use the property is compareble to that defining compatible uses.
Cf. Sections 450 and 452.

Subdivision (b}. In order to have a determination of the right to joint

use under subdivision {a), the defendant must reise the issue by timely motion.
The motion may be made alone within the time specified in the provisions for
challenging the right to take (Section 2100 et seq.), or may be made inm
connection with an objection to the right to. teke.

If the deferdant makes the proper motion, the court must determine
whether he is entitled to continue use of the property and must consider
possible alterations thet would enable joint use and, at the same time not

require significant alteration of the more necessary use or unreascnably impair

or ilnterfere with it.

-14-



EMINENT DUJATN CODE § 463
Tentatively approved July 1570

Rerunbered Cctober 1971
Renumbered December 1971

§ 463. Use by state more necessary than other uses

463, PExcept as otherwise provided by statute:

(a) Where property has been appropriated to public use by any
person other than the state, the use therecf by the state for the same
use or any other public use is a more necessary use than the use to
which such property has already heen appropriated.

(b) Where property has been appropriated to public use by the
state, the use thereof by the state is a more necessary use than any

use to which such proyverty might be put by any other person.

Comment. Section 463 broadens somewhat the general .rule stated under
former Code of Civil Procedure Section 1240 and Govermment Code Section 15856
(Property Acquisition law). Section 1240 formerly provided a state priority
over private ownership and Section 15856 provides an absolute priority for

all acquisitions under that statute. See, e.g., State v. City of Ios Angeles,

256 Cal. App.2d 930, 64 Cal. Rptr. %76 (1967). Section 462 embracee state
acquisitions under cther authority, most notably by the Department of Water
Rescurces and the Department of Public Works. See also Water Code § 252
(authority of Department of Water Resources to take park lands). The exception
clause reéognizes that specific exemptions or qualificatione may be stated
elsevhere. E.g., Section 467 (park use presumed "more necessary" than highway

use); Health & Saf. Code § 8560 (no street may be laid across existing cemetery



EMINENT DOMAIN CODE § k63
Tentatively approved July 1970

Renumbered October 1971
Remumbered December 1971

without consent of cemetery authority or plot owners); Sts. & Hwys. Code

§ 155 (ﬁepartment of Public Works may not take for memorials without county
consent); Sts. & Hwys. Code §§ 103.5, 210.1 (Department of Public Works may
condemn parks but shall avoid doing 80 wherever possible). And, of course,
property appropriated to public use by the state may always be taken for
cammon use where compatible pursuant to Section 450 et seq. and the prior
user may, under appropriate circumstances, be permitted under Section 462

to continue his use Jointly with the more necessary state use.

-16-



EMINENT DOMAIN CODE § Lok

L

Tentstively approved July 1970
Renumbered October 1571

Remumbered December 1971

§ 464, Use by public entity more necessary than use by other persons

46y, Except as otherwise provided by statute:

(a) Where property has been appropriasted to public use by
any person other than a public entity, the use thereof by a public
entity for the same use or any other public use is a MoOre nECessary
use than the use to which such property has already been appropri-
ated.

{v) Where property has been appropristed to public use by a
public entity, the use thereof by the public entity is a more neces-
sary use than any use to which such property might be put by any

person other than a public entity.

Comment. Section Lgl is similer in substance to former Code of Civil
Procedure Section 1240(3), except that Section 1g) embraces all public
entities. Thus, for example, Section 4¢) includes school districts which
formerly were not included.

The preference under Section )g) is not merely one of public cwner-
ship over private ownership for the same use but includes any use. Thus,
for exemple, a public entity may condemn the easement of a privately cwned
public utility not merely to perpetuate the utility use in public owner-
ship but aiso to provide some seperate and distinct use. The introductory

clause recognizes that specific exceptions may be legilslatively declared

-17-



EMINENT DOMAIN CODE § 46k
Tentatively approved July 1970

Rerunmbered (October 1971
Rerumbered December 1971

elsewhere. Cf. Govt. Code §§ 26301, 37353 {county and city, respectively,
mway not provide public course by condemning existing privately owned golf
course ). Perbaps the most notable of these exceptlons are contained in
Section 465, Under the latter section, property appropriated by any per-
son to the use of certain public entities is protected from subseguent
spproprietion by certain other public entities. See Section 465 and Com-

ment thereto. 3See also Mono Power Co, v. City of Los Angeles, 284 Fed,

784 (9th Cir. 1922)(city precluded by former Code of Civil Procedure Sections
1240(3) and 1241(3)--now Section j65--from condemning property appropriated
to use of other governmental entities by privete corporation).

It should be noted, however, that property .appropriated to public use

by a public entity may always be taken for common use by any other person

where compatible pursuant to Section 450 et seq.

-18-



EMINENT DUMAIN CODE § 465

Pentatively approved September 1970
Renumbered Qctober 1971
Staff revision December 1971

§ bgs  Property appropriated to a public use by cities, counties, or
certaln special distrlcis

5, Notwithstanding .gection 460, property appropriated
to the public use of any ciliy, county, municipal water district, irri-
gatlon district, transit district, rapld transit district, public
utility distriet, or water district mey not be taken under this article
by any other city, county, municipal water district, irrigation dis-
trict, transit district, rapid transit district, public utility district,

or water district while such property is so appropriated to such use.

Comment. Section 465 codifies prior law under former Sections 1240(3)
and 1241(3) of the Code of Civil Procedure. Section L65,like its predeces~
sors, protects property appropriated to a public use by or torthe use of one
of a group of public entities from displacement by any other entity in the
group. The list of entities in Section 465 conforms to that contained in
former Section 1241(3). Former Section 1241(3) listed a greater number of
entities than former Section 1240(3); however, the discrepancy appears to
have been unintentional, and the sections were apparently regarded as inter-

changeable. See City of Beaumont v. Beaumont Irr. Dist., 63 cal.2d 291,

46 Cal. Rptr. 465, 405 P.2d 377 (1965); County of Marin v. Superior Cowrt,

53 Cal.2d 633, 2 Cal. Rptr. 758, 349 P.2d 526 (1960). The term "appropri-
ated to a public use” is defined by Section 113- See Section 133 and Com-

ment thereto. Former Sections 1240(3) and 1241(3) prohibited takings

~19~



EMINENT DOMAIN CODE § 465
Tentatively approved September 1970

. Renumbered Qctober 1971
Staff revieion December 1971

"while such property is so appropriated and used for the public purposes
for which it has been appropriated.” (Emphasis added.) This language
implied that the property must not only be appropriated, but also actually
used for a public purpose. However, the cases did not so construe the

section. See Esst Bay Mun. Util. Dist. v. Lodi, 120 Cal. App. 740, 750,

8 P.2d 532, (1932){"'used' does not mean actual physical use . . .

Yut . . . property reasonably necessary for use" which will be used within
a reasonable time). The term "used" has accordingly been eliminated from
Section 465 to conform with the actual construction. Similarly, both sec-
tions referred to takings of "private" property appropriated to the use

of the respective entities. It was clear, however, that the sections were
not limited to privﬁte property devoted to public use but inciuded property
owned by public entities as well as by private individuels or corporations.

See City of Beaumont v. Beaumont Irr. Dist., supra (city mey not condemn

property appropriated to use by irrigation district); County of Marin v.

Superior Court, supra (county road may not be condemned by municipal water

district); Mono Power Co. v. City of Los Angeles, 284 Fed. 784 (9th Cir.

1922 ){ city may not condemn property appropriated to use of other govern-
mental entities by pi'ivate corporation). The modifying word "private” has,

therefore, been deleted as meaningless.
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EMINENT DOMAIN CODE § 165
Tentatively approved September 1970

Renumbered October 1971
gtaff revision December 1971

Section 465, like its predecessors, protects property appropriated to
a public use by the specific defendants listed from displacement only by the
plaintiffs iisted. Thus, for example, a city may not take from a rapid transit
district, but a school district, because it is not listed, may both take from
those listed and have its property taken by those listed without regard to
these provisions (although the general rule stated in Section 460 would still
apply).

Tt should be noted that Section 465 places a limitation only on displace-
ment of one user by another. Any entity listed in Section 65 may take proper-
ty of any other entity listed for common uses where compatible under Sectlon

450. See, e.g., City of San Diego v. Cuyamaca Water Co., 209 Cal. 152, 287

P. 496 (1930) and Turlock Irr. Dist. v. Sierra Etc. P. Co., 69 Cal. App. 150,

230 P, 671 (192%).

Wote: The Commission solicits comments on whether the provisions of
existing law reflected in Section 465 are presently causing difficulty, whether

Section 465 is needed, and whether it should be retained, repealed, or modified.
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EMINENT DOMAIN CODE § 466

Tentatively approved September 1971
Renumbered Detober 1971
Renumbered December 1971

§ 466. Preservation of certain property in its natural condition; pre-
sumption as to best public use

466.  Except as provided in Section 103.5 of the Streets and
Highways Code, notwithstanding any other provision of law, the fact
that property is owned by a nonprofit organization contributions to
which are deductible for state and federal income tax purposes under
the laws of this state and of the United States and having the primary
purpose of preserving areas in their patural condition, and that such
property is open to the public subject to reagonable restrictions and
is appropriate, and used exclusively for the preservation of native
plants, or pative animals, including but not limited to, marmals,
birds, and marine life, or biotic commnities, or geological or geograph-
ical formations of sclentific or educational interest; and further that
such property is irrevocably dedlcated to‘such uses so that upon
liquidation, dissolution, or abandomment of or by the owner, such
property will be distributed only to a fund, foundation, or corporation
whose property is likewise irrevocably dedicated to such uses, or to
a governmental agency holding land for such uses,restablishes a rebut-
table presumption of its having been appropriated for the best and most
necessary public use. The presumption established by this sectlon is

a presumption affecting the burden of proof.

Comment. Section 46§  contimies without substentive change the pro-
visions of subdivision (a) of former Section 1241.9 of the Code of Civil Pro-
cedure. For special procedural limitations where the property described is
sought to be taken for state highway purposes, see Section 103.5 of the

Streets and Highways Code.
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EMINENT DOMAIN CODE § 467
Tentatively approved September 1571

Renumbered October 1571
Rermumbered December 1971

§ L6y, Park property; presumption as to best public use

467, Except as provided in Section 103.5 of the Streets and
Highvays Code, notwithstanding any other provision of law, the fact
that property is appropriated to, public use as a state, regicnal,
county, or clty park or recreation area, or historic site included
in the National Reglster of Historic Places or state-registered land-
marks, or state wildlife or waterfowl management area, or state
ecological preserve, establishes a rebuttable presumption of its
having been appropriated for the best and most necessary public use.
The presumption established by this section is a pfesumpticn affect-

ing the burden of proof.

Comment. BSection 47  contimues without substantive change the pro-
visions of subdivision (a) of former Section 1241.7 of the Code of Civil
Procedure. The term "wildlife or waterfowl management area" refers to an
area 25 provided for in Article 2 (commencing with Section 1525) of Chapter
5 of Division 2 of the Fish and Game Code. The term "ecological preserve’
refers to an area as provided for in Article 4 {commencing with Section
1580) of that same chapter of the Fish and Geme Code. For special procedural
limitations where the property described is sought to be taken for state

highway purposes, see Section 103.5 of the Streets and Highways Code.
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STREETS & HIGHWAYS CODE § 103.5

Tentatively approved September 1971
Revised December 1971

Streets & Highways Code § 103.5 (amended)

Sec. . Section 103.5 of the Streets and Highways Code is
amended to read:

103.5. (a) The real property which the department may acquire
by eminent domain, or otherwise, includes any property dedicated to
park purposes, however 1t may have been dedicated, when the commission
has determined by swek resclution that such property is necessary for

state highway purposes.
{b) When property described in Section 466 or Section Lf7

of the Bminent Domain Code 1s sought to be acquired for state highwey

purpcses, and such property was dedicated or devoted to the uses

described in those sections. prior to the initiation of highway route

location studies, an action for declaratory relief mey be brought only

by the public agency or nonprofit organization owning such property in

the superior court to determine the gquestion of which public use is the

best and most necessary public use for such property. Such action for

declaratory relief shall be filed and served within 120 days after publi-

cation by the commission in a newspaper of general circulation pursuant

to Section 6061 of the Government Code, and delivery of a written notice

to the public agency or nonprofit organization owning such property by

the commission that a proposed route or an a&opted route includes such

property; provided that such written notice need only be givén to non-

profit organizations that are on file with the Registrar of Charitable

Trusts of this state. In such declaratory relief action, the resclution
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STREETS & HIGHWAYS CODE § 103.5

Tentatively approved September 1971
Revised December 1971

of the commission shell not be conclusive evidence of the matters set

forth in Section 103. Such action for declaratory relief shall have

preference over all other civil actions in the matter of setting the

action for hearing or trial to the end that any such action shall be

quickly heard and determined. If an action for declaratory relief is

not filed and served within such 120-day period, the right to bring

such action 1s waived and +the provisions of Sections 466 and 467

of the Eminent Domain Code shall not apply. When a declaratory relief

action, with respect to such property being scught for highway purposes,

may not be brought pursvant to this section, the provisions of Sections

466 and 467 of the Eminent Domain Code do not apply.

Comment. Subdivieion (b) of Section 103.5 continues without substantive
change the provisions of subdivision (b) of former Sections 1241.7 and 1241.9
of the Code of Civil Procedure relating to highways. These provisions set
forth significant procedural limitations on the rights granted under Sections

466 and 467 of the Eminent Domain Code.
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Memorandum 71-92

EXHIBIT II

SgcrroN 1. Section 1241.7 of the Code of Civil Procedure
is amended to read: )

1241.7. (a) Exeept as provided in subdivision (b), not-
withstanding any other provision of ‘law to the eontrary, the
fact that property is appropriated for public use as a state,
regional, county, or city park or recréation area, or wildlife or
waterfowl management area as presently established by the
Department of Fish and Game purquant to Seetion 1525 of
the Fish and Game Code, or historic site included in the Na-
tional Register of Hiatorie Places or st te-registered Jandmarks,
or &5 an ecological reserve as provided for in Artiele 4 (eom-
mencing with Section 1580) of Chapler 5 of Division 2 of the
Fish and Game Code, establishes a rdbuttable presumption of
its having been appropriated for the [best and moAt necessary
public use. The presumption established by this seetion is a
presumption affecting the burden of proof.

(b) When property appropriated for a public use as a state,
regional, county, or city park or recreation area, or wildlife or
waterfow! management area as presently established by the
Department of Fisk and Game pursuant to Section 1525 of the
Fish and Game Code, or historic site included in the National
Register of Historic Places or state.registered landmarks, or
4s an ecological reserve ax provided for in Article 4 (commenc.
ing with Section 1580) of Chapter 5 of Division 2 of the Fish
and Game Code, is sought to be acquired for state highway

public utility route or|atruestare purposes, and
area, or wildlife or waterfowl man-
agement area, or historic site, or ecological reserve was ded;.
cated to or established for park or recreational purposes, or
as a wildlife or waterfow] management area, or as a histeric
site included in the National Register of Hiatorie Places or
state-registered landmarks, or as an edological reserve as pro-
vided for in Article 4 {cummencing“{rit Seetion 1580) of

Chapter 5 of Division 2 of the Fish d Game Code, prior to
the initiation of highway route loeation studies, or publie utility

route or structure location studies. an action for declaratory
relief may rought oniy by the public agency owning such
park ar recreational area, or wildlite o waterfow] manhgement
area, or historic gite, or ecological reseyve in the superior court
to determine the question of which public use is the best and
mast neeessary publie use for such property. Such action for
declaratory relief shali be filed and gerved within 120 days
nfter written notice to the public agenty owning such park or
recreational area, or wildlife or watenfowl management area,
or historie site, or ecologienl »eserve by the Onlifornia Highway
Commission or public utility that a proposed route or site or an
adopted route or site melndes park lapd or recreationa) area,
or a wildlife or waterfow] management area, or an historie site,
or an ecological reserve owned by that ageney. In such declara.
-tory relief action, the resolution of Culifornia Highway
Commission shall not be conclusive evidence of the
matters set forth in Section 108 of the Streets and Highways
Code. Such getion for declaratory reliof shall have preference
over all other eivil actions in the matte '\ of setting the same for
hearing or trial to the end that any such action shall be quickly
heard and determined. If an action for eclaratory relief is not
filed and served within such 120-day period, the right to bring
such action is waived and the provi‘.:%mn of subdivision (a)
shall not apply. When & decluratory relief aetion, with respect
to such property being songht for highway purposes, or for

ublic utility route or structure purpos may not be bfonght
pursuant to this subdivisien, the provisjons of subdivision {a}
of this section shall not apply. ;




